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in countries with legislative supremacy constitutions have their source in the ordinary statutes 
passed by the legislature, not in the constitution. The constitutions of the United Kingdom and 
New Zealand are examples of legislative supremacy constitutions.

Higher Law Constitution

According to higher law constitutions, the state can do legal wrong and must therefore be 
constrained in what it can and cannot do. The notion of legislative supremacy is rejected. 
Higher law constitutions typically contain a bill of rights that allows nonstate actors to chal-
lenge state actions that violate individual and minority rights. They also establish a 
mechanism—constitutional review—for defending the 
supremacy of the constitution and the rights that it con-
tains. Constitutional review is the authority of an institu-
tion to invalidate acts of government, such as legislation, 
administrative decisions, and judicial rulings that violate 
constitutional rules (Stone Sweet 2000, 21). As we will 
see, constitutional review can be exercised by judges sit-
ting on special tribunals—constitutional courts—that are 
not part of the regular judicial system, as in most European countries, or by ordinary judges 
in the regular judicial system, as in the United States. When constitutional review is conducted 
by ordinary judges from the regular judicial system, it is more commonly referred to as judi-
cial review. By allowing constitutional review, higher law constitutions signal that constitu-
tional laws are superior to “ordinary” laws passed by the legislature. In recognition of the 
special status of constitutional law, higher law constitutions are entrenched and stipulate spe-
cial amendment procedures for modifying constitutional provisions. The differences between 
legislative supremacy constitutions and higher law constitutions are summarized in Table 15.3.

Constitutional review is the authority of an 
institution to invalidate legislation, administrative 
decisions, judicial rulings, and other acts of 
government that violate constitutional rules and 
rights. When constitutional review is conducted by 
ordinary judges from the regular judicial system, it is 
more commonly referred to as judicial review.

Legislative Supremacy Constitution versus  
Higher Law ConstitutionTable  15.3

Characteristic Legislative supremacy Higher law

Entrenched No Yes

Constitutional review No Yes

Bill of rights No Yes

The New Constitutionalism

Legislative supremacy constitutions were historically quite common but are relatively rare now. 
Virtually all new constitutions—both democratic and authoritarian—are higher law constitutions 
that establish constitutional review and include an extensive list of political and social rights. For 
example, all 106 constitutions that were adopted between 1985 and 2007 contained a bill of rights, 




