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explain why American-style judicial review has faced so much hostility in much of Europe. 
From a European perspective, “American-style judicial review, rather than corresponding to 
a separation of powers, actually establishes a permanent confusion of powers, because it 
enables the judiciary to participate in the legislative function” (Stone Sweet 2000, 33). To 
avoid judicial review and a “government of judges” that might ensue, Europeans invented a 
completely new institution, the constitutional court, to conduct constitutional review.

Constitutional courts have several defining characteristics. First, they have a monopoly 
on conducting constitutional review. Ordinary courts cannot engage in constitutional review 
and cannot appeal any of the decisions made by a constitutional court. Second, constitu-
tional courts are formally detached from the regular judicial system. A constitutional court 
is, therefore, not a “judicial” institution. These two defining characteristics mean that judi-
cial review remains prohibited in the European model. Third, constitutional courts have 
jurisdiction only over constitutional matters. They cannot oversee judicial disputes or litiga-
tion as, say, the US Supreme Court can. Fourth, most constitutional courts can engage in 
abstract constitutional review. In other words, they can evaluate legislative initiatives to see 
if they are unconstitutional before they actually have the opportunity to harm anyone. This 
is the only type of constitutional review that is allowed in France. Many constitutional courts 
can also exercise concrete constitutional review. The main characteristics of the American 
and European models of constitutional justice are shown in Table 15.4.

American and European Models of  
Constitutional JusticeTable  15.4

Characteristic American model European model

Jurisdiction: Who has the 
power to engage in constitu-
tional review?

Decentralized; ordinary courts 
can engage in constitutional 
review.

Centralized; only a single 
constitutional court can engage 
in constitutional review; other 
courts are barred from doing so, 
although they may refer to the 
constitutional court.

Timing: When can constitu-
tional review occur?

A posteriori A priori or a posteriori or both; 
some courts have a priori review 
over treaties or government 
acts; others have both; and 
some have either but not both.

Type: Can constitutional 
review occur in the absence 
of a real case or controversy?

Concrete Abstract and concrete; most 
constitutional courts can 
exercise review in the absence 
of a real case, and many can 
also exercise concrete review.

Source: Adapted from Navia and Ríos-Figueroa (2005, 192).




